RBS and RUS, USDA

(iii) Executed security documents in-
cluding personal and corporate guaran-
tees.

(9) Unique characteristics of the CLP. A
proposed loan by a CLP lender requires
a review by the Agency of the informa-
tion submitted by the lender, plus sat-
isfactory completion of the environ-
mental review process by the Agency.
The Agency may rely on the lender’s
credit analysis.

(1) The following will constitute a
complete application submitted by a
CLP lender:

(i) Form 4279-1, ‘“‘Application for
Loan Guarantee (Business and Indus-
try),” (marked with the letters “CLP”’
at the top) completed in its entirety
and executed by the borrower and CLP
lender;

(ii) Copy of the proposed Loan Agree-
ment or a list of proposed require-
ments;

(iii) Form FmHA 1940-20, completed
and signed, with attachments;

(iv) The lender’s complete written
analysis of the proposal, including
spreadsheets of the balance sheets and
income statements for the 3 previous
years (for existing businesses), pro
forma balance sheet at startup, and 2
years projected yearend balance sheets
and income statements, with appro-
priate ratios and comparisons with in-
dustry standards (such as Dun & Brad-
street or Robert Morris Associates). All
data must be shown in total dollars
and also in common size form, obtained
by expressing all balance sheet items
as a percentage of assets and all in-
come and expense items as a percent-
age of sales. The lender’s credit anal-
ysis must include the borrower’s man-
agement, repayment ability including
a cash flow analysis, history of debt re-
payment, necessity of any debt refi-
nancing, and the credit reports of the
borrower, its principals, and any par-
ent, affiliate, or subsidiary;

(v) Intergovernmental consultation
comments in accordance with 7 CFR
part 3015, subpart V; and

(vi) If the loan will exceed $1 million
and will increase direct employment by
more than 50 employees, Form 4279-2,
“Certification of Non-Relocation and
Market Capacity Information Report,”
must be completed by the lender. For
such loans, the Agency will submit

§4279.58

Form 4279-2 to the Department of
Labor and obtain clearance before a
Conditional Commitment may be
issued.

(2) The Agency will make the final
credit decision based primarily on a re-
view of the credit analysis submitted
by the lender and approval of the Agen-
cy’s completed environmental analysis,
if required, except that refinancing of
existing lender debt in accordance with
§4279.113(q) of subpart B of this part
will not be approved without a credit
analysis by the Agency of the bor-
rower’s complete financial statements;
and completion by the Agency of the
environmental analysis. The Agency
may request such additional informa-
tion as it determines is needed to make
a decision.

(h) Lender loan servicing responsibil-
ities. CLP lenders will be fully respon-
sible for all aspects of loan servicing
and, if necessary, liquidation as de-
scribed in subpart B of part 4287 of this
chapter.

§4279.44 Access to records.

The lender will permit representa-
tives of the Agency (or other agencies
of the United States) to inspect and
make copies of any records of the lend-
er pertaining to the Agency guaranteed
loans during regular office hours of the
lender or at any other time upon agree-
ment between the lender and the Agen-

cy.
§§4279.45-4279.57 [Reserved]

§4279.58 Equal Credit

Act.

Opportunity

In accordance with title V of Public
Law 93-495, the Equal Credit Oppor-
tunity Act, with respect to any aspect
of a credit transaction, neither the
lender nor the Agency will discrimi-
nate against any applicant on the basis
of race, color, religion, national origin,
sex, marital status or age (providing
the applicant has the capacity to con-
tract), or because all or part of the ap-
plicant’s income derives from a public
assistance program, or because the ap-
plicant has, in good faith, exercised
any right under the Consumer Protec-
tion Act. The lender will comply with
the requirements of the Equal Credit
Opportunity Act as contained in the
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Federal Reserve Board’s Regulation
implementing that Act (see 12 CFR
part 202). Such compliance will be ac-
complished prior to loan closing.

§4279.59 [Reserved]

§4279.60 Civil Rights Impact Analysis.

The Agency is responsible for ensur-
ing that all requirements of FmHA In-
struction 2006-P, “‘Civil Rights Impact
Analysis” are met and will complete
the appropriate level of review in ac-
cordance with that instruction.

§§4279.61-4279.70 [Reserved]

§4279.71 Public bodies and nonprofit
corporations.

Any public body or nonprofit cor-
poration that receives a guaranteed
loan that meets the thresholds estab-
lished by OMB Circulars A-128 or A-133
or successor regulations or circulars
must provide an audit in accordance
with the applicable circular or regula-
tion for the fiscal year (of the bor-
rower) in which the Loan Note Guar-
antee is issued. If the loan is for devel-
opment or purchases made in a pre-
vious fiscal year through interim fi-
nancing, an audit will also be provided
for the fiscal year in which the devel-
opment or purchases occurred. Any
audit provided by a public body or non-
profit corporation in compliance with
OMB Circulars A-128 or A-133 or their
successors will be considered adequate
to meet the audit requirements of the
B&I program for that year.

§4279.72 Conditions of guarantee.

A loan guarantee under this part will
be evidenced by a Loan Note Guarantee
issued by the Agency. Each lender will
execute a Lender’'s Agreement. If a
valid Lender’s Agreement already ex-
ists, it is not necessary to execute a
new Lender’s Agreement with each
loan guarantee. The provisions of this
part and part 4287 of this chapter will
apply to all outstanding guarantees. In
the event of a conflict between the
guarantee documents and these regula-
tions as they exist at the time the doc-
uments are executed, the regulations
will control.

(a) Full faith and credit. A guarantee
under this part constitutes an obliga-
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tion supported by the full faith and
credit of the United States and is in-
contestable except for fraud or mis-
representation of which a lender or
holder has actual knowledge at the
time it becomes such lender or holder
or which a lender or holder participates
in or condones. The guarantee will be
unenforceable to the extent that any
loss is occasioned by a provision for in-
terest on interest. In addition, the
guarantee will be unenforceable by the
lender to the extent any loss is occa-
sioned by the violation of usury laws,
negligent servicing, or failure to obtain
the required security regardless of the
time at which the Agency acquires
knowledge thereof. Any losses occa-
sioned will be unenforceable to the ex-
tent that loan funds are used for pur-
poses other than those specifically ap-
proved by the Agency in its Condi-
tional Commitment. The Agency will
guarantee payment as follows:

(1) To any holder, 100 percent of any
loss sustained by the holder on the
guaranteed portion of the loan and on
interest due on such portion.

(2) To the lender, the lesser of:

(i) Any loss sustained by the lender
on the guaranteed portion, including
principal and interest evidenced by the
notes or assumption agreements and
secured advances for protection and
preservation of collateral made with
the Agency’s authorization; or

(ii) The guaranteed principal ad-
vanced to or assumed by the borrower
and any interest due thereon.

(b) Rights and liabilities. When a guar-
anteed portion of a loan is sold to a
holder, the holder shall succeed to all
rights of the lender under the Loan
Note Guarantee to the extent of the
portion purchased. The lender will re-
main bound to all obligations under
the Loan Note Guarantee, Lender’s
Agreement, and the Agency program
regulations. A guarantee and right to
require purchase will be directly en-
forceable by a holder notwithstanding
any fraud or misrepresentation by the
lender or any unenforceability of the
guarantee by the lender, except for
fraud or misrepresentation of which
the holder had actual knowledge at the
time it became the holder or in which
the holder participates or condones. In
the event of material fraud, negligence
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